
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

BIG STONE GAP DIVISION 
 
SOUTHERN APPALACHIAN MOUNTAIN  
STEWARDS, APPALACHIAN VOICES, 
and SIERRA CLUB, 
 
 Plaintiffs, 
 
v.       CIVIL ACTION NO. 2:23-CV-00002 
 
A&G COAL CORPORATION, 
 
 Defendant. 
 

MOTION FOR AN ORDER  
ENFORCING THIS COURT’S JANUARY 26, 2023 CONSENT DECREE  

AND REQUIRING DEFENDANT TO SHOW CAUSE WHY IT SHOULD NOT BE 
HELD IN CIVIL CONTEMPT OF THE CONSENT DECREE 

 
For the reasons explained in the accompanying memorandum, Plaintiffs Southern 

Appalachian Mountain Stewards, Appalachian Voices, and Sierra Club respectfully request that 

the Court enforce the January 26, 2023 Consent Decree in this action (CM/ECF #11) (“Consent 

Decree”) by enjoinging A&G from mining coal at Sawmill Hollow #3 Mine (Mining Permit No. 

1101914), Looney Ridge Surface Mine #1 (Mining Permit No. 1101905), and Canepatch Surface 

Mine (Mining Permit No. 1101918), until such time as Defendant establishes to the satisfaction of 

the Court that it is in full compliance with the Consent Decree. Plaintiffs further request this Court 

order A&G to show cause why it should not be held in civil contempt of the Consent Decree, and 

to provide additional relief as detailed in the accompanying memorandum, as circumstances may 

warrant, and as the Court deems appropriate. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

BIG STONE GAP DIVISION 
 

SOUTHERN APPALACHIAN MOUNTAIN 
STEWARDS, APPALACHIAN VOICES, 
and SIERRA CLUB, 
 
   Plaintiffs, 
 
 
v.        CIVIL ACTION NO. 2:23-CV-00002 
 
A&G COAL CORPORATION,  

 
Defendant.  

 
 

MEMORANDUM IN SUPPORT OF MOTION FOR AN ORDER  
ENFORCING THIS COURT’S JANUARY 26, 2023 CONSENT DECREE  

AND REQUIRING DEFENDANT TO SHOW CAUSE WHY IT SHOULD NOT BE 
HELD IN CIVIL CONTEMPT OF THE CONSENT DECREE  

 
Defendant A&G Coal Corporation (“A&G”) has utterly failed to comply with this Court’s 

January 26, 2023 Consent Decree (CM/ECF #11) (“Consent Decree”). A&G has already missed 

the Consent Decree’s deadlines to complete reclamation at Looney Ridge Surface Mine #1 

(Mining Permit No. 11019051) (hereinafter, “Looney Ridge”) and Canepatch Surface Mine 

(Mining Permit No. 1101918) (hereinafter, “Canepatch”), and appears poised to miss the Consent 

Decree’s deadline to reclaim the Sawmill Hollow #3 Mine (sometimes referred to as “Job 2” or 

“A&G #2”) (Mining Permit No. 1101914) (hereinafter, “Sawmill Hollow”). A&G has failed to 

satisfy even the least demanding requirements in the Consent Decree, such as maintaining 

adequate equipment and personnel on each site, submitting status reports, holding reclamation 

funds in an escrow account, and providing Plaintiffs with copies of AML fee reports. Furthermore, 

 
1 The mining permits referenced herein were issued by the Virginia Department of Mines, 
Minerals, and Energy, which has since been renamed “Virginia Energy.” 
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Virginia Energy inspection reports indicate that A&G may have engaged in coal removal at one 

or more of the sites in violation of the Consent Decree. A&G’s recent communication to Plaintiffs 

indicates it is planning to mine coal at Sawmill Hollow in the near future, and today it asks the 

Court to modify the Consent Decree to allow it to do so. See CM/ECF #12. Accordingly, Plaintiffs 

ask this Court to enforce the Consent Decree by enjoining A&G from mining coal at any of the 

three sites until it is in full compliance with the Consent Decree. Plaintiffs further request this 

Court order A&G to show cause why it should not be held in civil contempt of this Court’s January 

26, 2023 Consent Decree, and to provide additional relief as detailed below, as circumstances may 

warrant, and as the Court deems appropriate. 

 
I.  Background 
 

Plaintiffs Southern Appalachian Mountain Stewards, Appalachian Voices, and Sierra Club 

brought this citizen suit for declaratory and injunctive relief against A&G on January 18, 2023, for 

its failure to timely reclaim three of its surface mining operations in Wise County, Virginia—

Looney Ridge, Canepatch, and Sawmill Hollow—in violation of federal and state regulations 

promulgated under the Surface Mining Control and Reclamation Act (“SMCRA”), 30 U.S.C. § 

1201 et seq., and the Virginia Coal Surface Mining Control and Reclamation Act (“VCSMCRA”), 

respectively, and the terms and conditions of the three Virginia Coal Surface Mining Operation 

Permits referenced above. Complaint, CM/ECF #1, ¶¶1, 2. Plaintiffs’ myriad concerns include the 

environmental, economic, health, recreational, and aesthetic harms of A&G’s failure to timely 

reclaim its mine sites. Id., ¶13. Through this action, Plaintiffs sought to prevent the risk of erosion 

and landslides, as well as water quality impacts from polluted runoff entering nearby streams. Id. 

On January 26, 2023, this Court entered a Consent Decree to ensure the reclamation of 

Looney Ridge, Canepatch, and Sawmill Hollow. CM/ECF #11, ¶16. The Consent Decree became 
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effective on the date it was entered by the Court (id., ¶47) and remains in effect until “the Virginia 

Department of Energy has granted Phase III bond release, as defined at 4 VAC 25-130-800.40, at 

each of the three Mine Sites” (id., ¶54). This Court expressly retained jurisdiction to enforce the 

Consent Decree. Id., ¶48. 

 
A. Requirements of the Consent Decree 

The Consent Decree required A&G, among other things, to complete reclamation at 

Looney Ridge by August 31, 2023; at Canepatch by February 29, 2024; and requires complete 

reclamation of Sawmill Hollow by December 31, 2025. Id., ¶16. In an ill-fated effort to ensure 

compliance with those deadlines, the Consent Decree requires certain reclamation equipment to 

be maintained in good operating condition on each site until reclamation is complete, starting on 

November 15, 2022, for Looney Ridge; on December 15, 2022, for Canepatch; and on January 1, 

2024, for Sawmill Hollow. Id., ¶¶13, 14.  

For Looney Ridge, the equipment includes “at least: 1 Caterpillar D10 tractor; 1 Caterpillar 

D11 tractor; 1 blasthole drill; 1 Caterpillar 992 loader; and 1 Caterpillar 777D rock truck.” ¶13(i). 

For Canepatch, the equipment includes “at least: 1 bulldozer (either a Caterpillar D9, D10, or D11 

model); 1 Caterpillar 992 loader; and 2 Caterpillar 777D rock trucks.” ¶13(ii). For Sawmill 

Hollow, the equipment includes “at least: 1 bulldozer (either a Caterpillar D9, D10, or D11 model); 

1 Caterpillar 992 loader; and 1 Caterpillar 777D rock truck.” ¶13(iii).  

The Consent Decree allows for A&G to move equipment from its original site to one of 

the other two sites for the purposes of reclamation before completing reclamation at the original 

site, but only “with written approval from the Plaintiffs.” Id., ¶14. The Consent Decree further 

requires A&G to maintain on each site “sufficient” workers to operate the above-mentioned 
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required equipment “in a manner that will allow Defendant to meet the deadlines listed in 

paragraph 16.” Id., ¶15.     

In order to allow Plaintiffs to monitor reclamation progress, the Consent Decree included 

a schedule for A&G to submit status reports to Plaintiffs by electronic mail to Plaintiffs’ counsel. 

Id., ¶25. A&G was required to submit an initial status report on the status of reclamation at each 

of the three sites within two months of January 26, 2023, the date the Consent Decree became 

effective, and subsequent reports every two months thereafter until all three sites are approved by 

Virginia Energy for Phase II bond release. Id., ¶¶11(c), 22, 47. The Consent Decree provides that 

“[e]ach status report shall identify every piece of equipment located at each Mine Site during the 

preceding two-month period” and indicate any dates the equipment was “not in good operating 

condition” or “not present” at the site. Id., ¶22. A&G is also required to provide Plaintiffs’ counsel 

“with a copy of each AML fee report (OSM 1 form) that it files for each” of the three sites, within 

fourteen days of filing, while the Consent Decree remains in effect.  Id., ¶24. The Consent Decree 

requires A&G to “create, fund, and maintain” an escrow account to hold funds dedicated to 

reclamation at the three sites. Id., ¶29. The Consent Decree includes specific requirements for 

deposit amounts, and A&G is required to “provide Plaintiffs with a detailed accounting” of how 

any withdrawal from the escrow account is spent, within thirty days of such expenditure. Id., ¶¶30, 

33. 

Finally, the Consent Decree prohibits A&G from engaging in coal removal at Looney 

Ridge, Canepatch, or Sawmill Hollow until certain compliance requirements have been met. Id., 

¶26. Those three sites are referred to in the Consent Decree as the “Mine Sites.” Id., ¶11. Paragraph 

26 states: 

Defendant agrees that it is prohibited from coal removal at each Mine Site until it 
has achieved, documented, and reported to the Plaintiffs its compliance with all 
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applicable deadlines provided in section V Paragraph 13 at that Mine Site. If, at any 
time subsequent to Defendant’s documented achievement of compliance with the 
requirements of Paragraph 13, Defendant falls out of compliance with the terms of 
this Consent Decree, as defined by failure to comply with any requirement of any 
paragraph of Section V (entitled “Injunctive Relief”), Defendant is prohibited from 
coal removal at all of the Mine Sites until such time as Defendant brings itself back 
into full compliance with the terms of this Consent Decree.  
 

Id., ¶26. 
 

The requirements of Section V, with which Paragraph 26 requires compliance before coal 

removal may take place, include deploying certain reclamation equipment to each Mine Site by 

specified deadlines (id., ¶13); keeping that equipment onsite and in good operating condition (id., 

¶14); maintaining enough workers at each Mine Site to allow for reclamation to be completed on 

schedule (id., ¶15); achieving Completion of Reclamation2 for Looney Ridge by August 31, 2023 

(id., ¶16.i), for Canepatch by February 29, 2024 (id., ¶16.ii), and for Sawmill Hollow by December 

31, 2025 (id., ¶16.iii); pursuing any permit modifications and permissions necessary for 

reclamation, as well as applications for bond release (id., ¶17); and, finally, establishing and 

funding an escrow account (id., ¶17).  

 

B. Status of Reclamation and Coal Removal at the Three Sites and Other 
Noncompliance with the Consent Decree 
 

The Consent Decree’s deadlines for reclamation at Looney Ridge and Canepatch have 

passed, and A&G appears poised to miss its deadline for Sawmill Hollow as well. 

 
2 “Completion of Reclamation,” as referenced in Paragraph 16, is defined in the Consent Decree 
as “approval by the Virginia Department of Energy of an application for Phase II bond release, 
as defined at 4 VAC 25-130-800.40[.]” CM/ECF #11, ¶11.c. 
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i. Looney Ridge 

The Consent Decree’s deadline for Completion of Reclamation at Looney Ridge was 

August 31, 2023. Appalachian Voices’s designated representative, Matthew Hepler, visited 

Looney Ridge on September 26, 2023, and observed that A&G had failed to complete reclamation 

at the site and that no personnel or equipment were engaged in reclamation work. Decl. of Matthew 

Hepler, ¶¶9–10 (attached as Exhibit 1). Inspection reports from site visits on October 6, 2023, and 

November 16, 2023, indicate that A&G may have engaged in coal removal after its deadline to 

complete reclamation had passed, in violation of Paragraph 26 of the Consent Decree. The 

inspection reports state: “There has also been intermittent coal removal and haulage, however there 

was no overburden removal or coal haulage during this inspection.” Ex. 1, app. A, at 1, 3.   

When Mr. Hepler visited Looney Ridge again on February 6, 2024, he saw an idle bulldozer 

but no equipment was being operated, and the site remained unreclaimed. Ex. 1, ¶15. A Virginia 

Energy inspection report3 from a site visit on September 26, 2024, confirms that reclamation at 

Looney Ridge is not complete, with less than half of the disturbed acreage reclaimed (275.16 out 

of 590.09 acres). See Ex. 1, app. A, at 23. The reclaimed acreage as of September 26, 2024, is 

exactly the same as stated in an inspection report from a site visit on November 16, 2023. Compare 

Ex. 1, app. A, at 23, with Ex. 1, app. A, at 3. In other words, no progress at all was made in those 

ten months. Plaintiffs are unaware of any application for any phase of bond release filed by A&G 

for the Looney Ridge site and, as made clear by the description of the mine’s status described 

above, A&G would not be able to satisfy the criteria for bond release.   

 
3 Mr. Hepler obtained Virginia Energy inspection reports by email from Tarah Kesterson at 
Virginia Energy. Ex. 1, ¶¶18–20. 
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ii. Canepatch 

Inspection reports from site visits to Canepatch on October 2, 2023, and October 11, 2023, 

indicate that A&G engaged in coal removal after its August 31, 2023 deadline to complete 

reclamation at Looney Ridge had passed, in violation of Paragraph 26 of the Consent Decree. The 

inspection report from October 2, 2023, states: 

The operator was mining on the Redwine seam. In the process of mining this seam 
they were placing material over the wall, henceforth, eliminating existing highwall. 
Equipment being used was a CAT coal loader (loading coal) and a CAT Excavator 
(cleaning coal). All other equipment was idle at this time. Mr. Breeding stated that 
the company’s plans were to continue mining on the Redwine seam. 
 

Ex. 1, app. B, at 1. The inspection report from the October 11, 2023 site visit states: “The operator 

was actively mining coal during this inspection.” Ex. 1, app. B, at 6. 

On February 6, 2024, Mr. Hepler visited the Canepatch site and observed that there was no 

equipment on site and that it would be “physically impossible” for A&G to meet the February 29, 

2024 Completion of Reclamation deadline in the Consent Decree. Ex. 1, ¶15. A Virginia Energy 

inspection report of regulatory site visits at Canepatch on October 8, 2024, indicates that 

reclamation remains incomplete, with only about one-seventh of the disturbed acreage reclaimed 

(93.59 acres reclaimed out of 699.50 disturbed acres). Ex. 1, app. B, at 24. The reclaimed acreage 

as of October 8, 2024, is exactly the same as stated in an inspection report from a site visit on 

October 2, 2023. Compare Ex. 1, app. B, at 24, with Ex. 1, app. B, at 1. As with Looney Ridge, 

A&G has made zero progress on reclamation in the past year. The report from the October 8, 2024 

site visit states: “There is no work ongoing on this site currently (equipment, personnel, etc.).” Ex. 

1, app. B, at 24. Just as Plaintiffs are unaware of any bond release application for Looney Ridge, 

Plaintiffs are similarly unaware of any application for any phase of bond release filed by A&G for 
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the Canepatch site, and—just as for Looney Ridge—A&G would not be able to satisfy the criteria 

for bond release for Canepatch.    

iii. Sawmill Hollow 

On February 6, 2024, while Mr. Hepler was visiting Looney Ridge and Canepatch, he 

learned from an A&G representative that A&G was doing road work to improve access to the 

Sawmill Hollow mine. Ex. 1, ¶16. A Virginia Energy inspection report of a site visit to Sawmill 

Hollow on February 29 and March 4, 2024, indicates that reclamation has not been completed at 

Sawmill Hollow and that no reclamation work was taking place at the site “due to a lack of fuel.” 

Ex. 1, app. C, at 1. The same inspection report, which identifies James Sexton as an A&G 

representative present during the inspections, states: 

Mr. Sexton informed the inspectors that the plan is to highwall mine the High Splint 
Coal Seam, then backfill the open pit to the level of overlying seams to the level of 
overlying seams to highwall mine these. During the previous week, a small amount 
of material has been removed from the pit area to expose coal for highwall mining 
operations.     
 

Id. At that time, only about a quarter of the disturbed acreage had been reclaimed (571.99 

reclaimed acres out of 2,031.50 disturbed acres). Id. An inspection report from a site visit on 

September 10, 2024 – six months later – shows that no additional acreage has been reclaimed. Ex. 

1, app. C, at 60. 

Plaintiffs gave notice to A&G, by letters dated October 6, 2023 (attached as Exhibit 2) and 

March 14, 2024 (attached as Exhibit 3), of its failures to complete remediation at Looney Ridge 

and Canepatch, respectively, by the Consent Decree’s deadlines.4 In the second letter, Plaintiffs 

further notified A&G that, because it was out of compliance with the Consent Decree’s deadlines 

 
4 As noted in both letters, Plaintiffs do not concede that notice was required or that the notice 
provisions in Paragraph 17 of the Consent Decree applied to the violations described in the letters. 
(See Exs. 2, 3). 

Case 2:23-cv-00002-JPJ-PMS   Document 15   Filed 10/31/24   Page 8 of 21   Pageid#: 109



9 
 

for completion of reclamation at Looney Ridge and Canepatch, any coal removal at Sawmill 

Hollow would violate Paragraph 26 of the Consent Decree. Ex. 3. 

On October 23, 2024, A&G’s counsel notified Plaintiffs, by letter carbon copied to Virginia 

Energy, that it proposes to allow a contractor to mine coal at Sawmill Hollow before A&G has 

completed reclamation at Looney Ridge or Canepatch. A&G’s letter fails to acknowledge the 

obvious: (1) that reclamation of Sawmill Hollow is mandatory under the Consent Decree, federal 

and state law, and the terms and conditions of A&G’s permit; and (2) that this plan violates 

Paragraph 26’s prohibition on coal removal while out of compliance with the Consent Decree. Ex. 

1, app. D. On October 29, 2024, Mr. Hepler was contacted by a representative of Virginia Energy 

at A&G’s request, in an apparent attempt to further A&G’s plan to commence highwall mining at 

Sawmill Hollow. Ex. 1, ¶23.  

Instead of focusing on fulfilling its overdue reclamation obligations under federal and state 

law and the Consent Decree in this action, A&G now brazenly asks the Court to allow it to break 

its promises and modify the Consent Decree so it can move forward with its plan. CM/ECF #12, 

at 1. In making its request, the company shamelessly and ironically accuses Plaintiffs of 

“frustrat[ing] both the public good and the purpose of the Consent Decree” by “refusing to agree” 

to allow it to mine in violation of the Consent Decree. Id. Although A&G currently seeks the 

Court’s blessing, the company has been willing to violate the Consent Decree repeatedly – and 

without asking leave of the Court – over the almost two years since agreeing to its terms. 

Consequently, the Court’s intervention is needed to stop A&G from further violating the Consent 

Decree. 

 

Case 2:23-cv-00002-JPJ-PMS   Document 15   Filed 10/31/24   Page 9 of 21   Pageid#: 110



10 
 

II. The Court Should Enforce the Consent Decree by Declaring that Mining at 
Sawmill Hollow Would Violate the Consent Decree and Provide Serious Penalties 
for Any Further Contempt of this Court’s Orders. 

 
As detailed above, A&G’s imminent plans to allow a contractor to mine coal at Sawmill 

Hollow would be a further violation of the Consent Decree. Plaintiffs accordingly request that the 

Court declare that mining at Sawmill Hollow, Looney Ridge, or Canepatch before coming into 

compliance with the Consent Decree would violate Paragraph 26 of the Consent Decree; expressly 

prohibit A&G from mining coal at any of the three sites unless a further order of this Court allows 

it to do so; and to fashion steep penalties if A&G violates that order. See W. Va. Highlands 

Conservancy, 2022 WL 5226026, at *7 (ordering party to consent decree to abandon plans to 

engage in coal mining prohibited by consent decree). Plaintiffs request that the Court warn A&G 

and its corporate officers that, if they allow any coal removal at any of the three sites, the Court 

will impose the most severe penalties available to it. 

 
III. A&G Should Be Held in Contempt. 

 
 “Federal courts are not reduced to approving consent decrees and hoping for compliance. 

Once entered, a consent decree may be enforced.” Frew v. Hawkins, 540 U.S. 431, 440 (2004). To 

establish civil contempt, the moving party must demonstrate each of the following elements by 

clear and convincing evidence: 

(1) the existence of a valid decree of which the alleged contemnor had actual or 
constructive knowledge; (2) . . . that the decree was in the movant’s ‘favor’;      (3) 
. . . that the alleged contemnor by its conduct violated the terms of the decree, and 
had knowledge (at least constructive), of such violations; and (4) . . . that [the] 
movant suffered harm as a result.   
 

JTH Tax, Inc. v. H & R Block Eastern Tax Servs., Inc., 359 F.3d 699, 705 (4th Cir. 2004) (quoting 

Ashcraft v. Conoco, Inc., 218 F.3d 288, 301 (4th Cir. 2000)) (alterations in original).  “Civil 

contempt is an appropriate sanction if [the court] can point to an order of [the court] which ‘sets 
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forth in specific detail and unequivocal command’ which a party has violated.”  In re General 

Motors Corp., 61 F.3d 256, 258 (4th Cir. 1995) (quoting Ferrell v. Pierce, 785 F.2d 1372, 1378 

(7th Cir. 1986)).   

 “A court may impose sanctions for civil contempt ‘to coerce obedience to a court order or 

to compensate the complainant for losses sustained as a result of the contumacy.” Cromer v. Kraft 

Foods N. Amer., Inc., 390 F.3d 812, 821 (4th Cir. 2004) (quoting In re General Motors Corp., 61 

F.3d at 258).  “[T]he remedy for civil contempt is within a court’s broad discretion.”  Ohio Valley 

Envtl. Coalition v. Apogee Coal Co., LLC, 744 F. Supp. 2d 561, 568 (S.D. W.Va. 2010) (citing 

JTH Tax, 359 F.3d at 705). Any sanction should be sufficient to “concentrate the mind” of the 

contemnor.  Taylor v. Home Ins. Co, 646 F. Supp. 923, 930 (W.D. N.C. 1986).   

 

A.  There Is a Valid Consent Decree, of Which A&G Had Actual Knowledge. 

This factor is easily met. The Consent Decree in this action was negotiated by and 

submitted to the Court on January 19, 2023, by counsel on behalf of Plaintiffs and A&G, who each 

signed the submitted copy. CM/ECF #5-1, at 16. Paragraph 51 of the Consent Decree states that 

“[e]ach undersigned representative of Plaintiffs and Defendant certifies that he or she is fully 

authorized to enter into the terms and conditions of this Consent Decree and to execute and legally 

bind the Party he or she represents to this document.” It was entered by the Court in this action on 

January 26, 2023. CM/ECF #11. The Consent Decree remains valid, as it provides for termination 

only “once the Virginia Department of Energy has granted Phase III bond release, as defined at 4 

VAC 25-130-800.40, at each of the three Mine Sites[,]” events which have not occurred. Thus, 
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A&G had actual knowledge of the Consent Decree, which was valid on January 26, 2023, and 

remains valid today.   

 

B.  The Consent Decree Was in Plaintiffs’ Favor. 

The Court’s January 26, 2023 Consent Decree was in Plaintiffs’ favor.  It directed A&G to 

take specific actions to reclaim the three mining sites, and A&G entered into it to “avoid further 

litigation” based on Plaintiffs’ allegations that A&G was violating federal and state regulations 

issued pursuant to Title V of the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. 

§§ 1251-1279, the Virginia Coal Surface Mining Control and Reclamation Act, and the terms of 

Virginia Coal Surface Mining Operation Permits 1101905, 1101914, and 1101918.   

 

C. A&G Is in Violation of the Decree and Is Aware of Its Violations. 

A&G has violated the Consent Decree in myriad ways – and is planning to further violate 

the Consent Decree by mining coal at Sawmill Hollow.  First, A&G failed to complete reclamation 

at Looney Ridge and Canepatch by the deadlines in the Consent Decree. See Ex. 1, apps. X, X 

(inspection reports of sites visits to Looney Ridge and Canepatch on September 26, 2024 and 

October 8, 2024, respectively). Second, inspection reports show that A&G removed coal at 

Canepatch, and may also have done so at Looney Ridge, after it missed the deadline to complete 

reclamation at Looney Ridge; coal removal under these circumstances is a violation of Paragraph 

26 of the Consent Decree. A&G is currently planning to further violate the prohibition on coal 

removal by mining at Sawmill Hollow, as A&G indicated in its October 23, 2024 letter to 

Plaintiffs. See Ex. 1, app. D. Third, A&G either failed to deploy the required equipment and 

personnel to each site by the initial deadline and/or failed to maintain the equipment onsite and in 
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good operating condition and with sufficient workers to operate the equipment “in a manner that 

[would] allow Defendant to meet the [reclamation] deadlines,” as shown by various inspection 

reports documenting a lack of equipment, workers, or work taking place at each site. See generally 

Ex. 1, apps. A–C. Fourth, Plaintiffs have seen no evidence that A&G has established an escrow 

account or deposited any funds into it, as required by Paragraphs 18–21 of the Consent Decree. 

A&G’s October 23, 2024 letter to Plaintiffs mentions that A&G hopes to mine at Sawmill Hollow 

in order to “fully fund the $600,000 escrow to which the parties previously agreed” without 

indicating the current existence of an escrow account and without indicating whether the required 

escrow account, if it exists, currently has any funds. Ex. 1, app. D. Fifth, A&G failed to timely 

submit its initial status reports and has failed entirely to submit any status reports to Plaintiffs after 

August 2023, a failure to comply with Paragraph 22 of the Consent Decree which has hampered 

Plaintiffs’ ability to monitor the extent of A&G’s noncompliance with the Consent Decree.5 

Finally, it appears that A&G may not have submitted to Plaintiffs copies of its AML fee reports 

within fourteen days of filing them, as required by Paragraph 24 of the Consent Decree.6  

A&G is aware, or should be aware, of its many violations of the Consent Decree. A&G is 

a signatory to the Consent Decree and therefore is aware of its obligations under the Consent 

Decree. A&G is also aware, or should be aware, of the lack of progress of its own reclamation 

efforts, the details of its operations (including the locations of its equipment and personnel), 

 
5 Plaintiffs request the Court allow discovery to determine the extent of A&G’s violations. See, 
e.g., SmartSky Networks, LLC v. Wireless Sys. Sols., LLC, 630 F. Supp. 3d 718, 731 (M.D.N.C. 
2022) (granting expedited, limited discovery to determine whether evidence existed supporting 
contempt proceedings). 
 
6 A&G provided four OSM-1 forms (attached as Exhibit 4) to Plaintiffs on May 8, 2024, one form 
for each quarter of 2023. Each of the four forms addresses at least one of the permits at issue in 
the Consent Decree. Ex. 4. A&G also represented at that time that the fee for the first quarter of 
2024 was zero. 
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whether it has or does not have an escrow account and any account activity, and reports and 

communications sent (or not sent) on its behalf. Furthermore, A&G has access to the Virginia 

Energy inspection reports that document many of these violations. Plaintiffs did provide notice to 

A&G of some of its violations by letters in October 2023 and March 2024, but A&G was or should 

have been aware of its violations without being notified of them by Plaintiffs. As such, A&G is 

aware, or should be aware, of its violations.   

Such awareness is sufficient. The law is clear that willfulness is not an element of civil 

contempt. McComb v. Jacksonville Paper Co., 336 U.S. 187, 191 (1949); United States v. 

Westbrooks, 780 F.3d 593, 596 n.3 (4th Cir. 2015); In re Gen. Motors Corp., 61 F.3d 256, 258 

(4th Cir. 1995). That is because,  

[s]ince the purpose of [civil contempt] is remedial, it matters not with what intent 
the defendant did the prohibited act.[] The decree was not fashioned so as to grant 
or withhold its benefits dependent on the state of mind of respondents. It laid on 
them a duty to obey . . . . An act does not cease to be a violation . . . of a decree 
merely because it may have been done innocently. 

 
McComb, 336 U.S. at 191 (internal footnote omitted). 

 

D. A&G’s Failure to Comply with the Consent Decree Harms Plaintiffs.  

A&G’s failure to comply with the Consent Decree has resulted in, and will continue to 

result in, harm to Plaintiffs, their members, and the environment. More than a decade has passed 

since A&G ceased its mining operations at Looney Ridge and Sawmill Hollow, and seven years 

since mining ceased at Canepatch. Compl., CM/ECF #1, ¶57, 74. During all that time, Plaintiffs 

and their members have endured the “visual scars” of the unreclaimed sites, been “concerned about 

the risk of erosion and landslides from the sites,” and worried about the “effects of polluted runoff 

from the sites into local streams.” Id., ¶13. Plaintiffs’ members and employees have spent time and 
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resources monitoring reclamation at the sites, as well as monitoring water quality and ecological 

health of streams polluted by the unreclaimed sites. Id. The Consent Decree should have alleviated 

that harm, but the same harms have continued due to A&G’s failure to satisfy – or even work 

diligently toward satisfying – its obligations. 

Moreover, A&G’s violations of the Consent Decree harm Plaintiffs by depriving them of 

the benefit of their bargain. Plaintiffs agreed to forego litigating the claims in this action in 

exchange for A&G’s promise not to engage in coal mining if it failed to comply with the decree. 

Plaintiffs’ loss of the benefit of that bargain is sufficient harm to support consent decree 

enforcement. W. Va. Highlands Conservancy, Inc. v. ERP Envtl. Fund, Inc., Civ. No. 3:11-cv-

00115, 2022 WL 5226026, at *5 (S.D. W. Va. Oct. 5, 2022) (holding that conducting coal mining 

prohibited by a consent decree “clearly deprive[s] Plaintiffs of the benefit of what they bargained 

for in the decree”). 

Because Plaintiffs, their members, and the environment are harmed by A&G’s ongoing 

failure to complete reclamation of the three sites, and because Plaintiffs are also harmed by the 

need to expend extra resources to monitor and document A&G’s lack of compliance with the 

Consent Decree, a finding of contempt is appropriate. 

 

E. Appropriate Remedies for Defendant’s Contemptuous Actions Additional 
Requirements for Compliance with the Consent Decree, Disgorgement of Ill-
gotten Gains, Payment of Stipulated Penalties, and Payment of Plaintiffs’ 
Attorney’s Fees. 

 
Courts have broad discretion in choosing a remedy for civil contempt. The Colonial 

Williamsburg Found. v. The Kittinger Co., 792 F. Supp. 1397, 1407 (E.D. Va. 1992), aff’d, 38 

F.3d 133 (4th Cir. 1994). The remedy must, however, serve either “to coerce the contemnor into 

complying in the future . . . or to compensate the complainant for loses resulting from past 
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noncompliance.” Id. Plaintiffs’ respectfully request that the Court order (1) injunctive relief in the 

form of additional requirements to ensure A&G’s future compliance with the Consent Decree; (2) 

disgorgement of any revenue A&G gained by violating the Consent Decree; (3) the stipulated 

penalties required in the Consent Decree, ¶ 19–21, and any further coercive fines the Court deems 

appropriate; and (4) the payment of attorney fees to compensate Plaintiffs for their costs in 

pursuing a finding of contempt. The requested relief will serve both to coerce the Defendant into 

complying and to compensate Plaintiffs. Plaintiffs reserve the right to request additional or 

alternative contempt remedies depending on the substance of A&G’s response to this motion and 

any new evidence elucidated in this proceeding.7 

 
7 James C. Justice III, President of A&G, has declared under penalty of perjury that “A&G 
currently has no operations or revenues, and it cannot conduct the reclamation activities required 
under the Consent Order unless it can conduct limited mining and coal sales to generate funds for 
reclamation.” CM/ECF #12-1, ¶5. Mr. Justice’s declaration suggests that A&G may invoke 
financial impossibility as a defense to this contempt motion. In the event that A&G does so, 
Plaintiffs additionally request that the Court order A&G to formally notify Virginia Energy and 
the federal Office of Surface Mining Reclamation and Enforcement (“OSMRE”) that it is unable 
to conduct the required reclamation, unable to abate its ongoing violations of federal and state 
mining law, and unable to comply with its permit requirements at Looney Ridge, Canepatch, and 
Sawmill Hollow. Both SMCRA and VCSMCRA require permittees to post bonds sufficient to 
assure completion of reclamation by the regulatory authority if the operator refuses or is unable to 
complete reclamation. 30 U.S.C. § 1259(a), (b); Va. Code § 45.2-1016(A); see also 30 C.F.R. §§ 
800.14(b); 800.50(g). Under Virginia regulations, “[i]f the permittee refuses or is unable to conduct 
reclamation of an unabated violation, fails to comply with the terms of the permit, or defaults on 
the conditions under which the bond was accepted,” Virginia Energy is required to forfeit all or 
part of the bond to complete reclamation. 4 Va. Admin. Code § 25-130-800.50(a); see also id. § 
25-130-801.19. Virginia regulations allow self-bonding in some cases, but only for applicants with 
net worth of at least $1 million. Id. § 25-130-801.13(a)(2). A self-bonded permittee is required to 
“immediately notify” Virginia Energy “of any change in his total liabilities or total assets which 
would jeopardize the support of the self-bond. If the permittee fails to have sufficient resources to 
support the self-bond, he shall be deemed without bond coverage in violation of 4 VAC 25-130-
800.11(b). Id. § 25-130-801.13(d). It would appear that A&G’s claimed change in financial 
situation would put any self-bonding in jeopardy such that A&G is required to notify Virginia 
Energy of that change. Accordingly, if A&G is unable to complete reclamation due to lack of 
funds, the Court should order it to formally notify OSMRE and Virginia Energy of the same, 
setting in motion the bond forfeiture process and allowing the SMCRA bonding program to work 
as Congress intended and designed.  
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i. Injunctive Relief in the Form of Additional Requirements 

 Injunctive relief is an appropriate remedy for contempt.  See Schwartz v. Rent-A-Wreck of 

America, 261 F. Supp. 3d 607 (D. Md. 2017).  Because A&G has failed to comply with the 

requirements of the Consent Decree, injunctive relief is needed in the form of additional oversight 

and assurances.  First, Plaintiffs request an accounting of any mining activity at the sites since the 

entry of the Consent Decree and any revenue A&G derived from that activity. Second, Plaintiffs 

ask the Court to set new deadlines by which the reclamation of Looney Ridge and Canepatch must 

be completed, but to keep the deadline of December 31, 2025 in place for Sawmill Hollow. Third, 

because A&G has thus far failed to comply with the vast majority of the requirements in the 

Consent Decree, A&G should be ordered to file with the Court monthly status reports indicating, 

in itemized detail, its compliance or lack thereof with each requirement of the Consent Decree. 

Fourth, because A&G appears not to have maintained an escrow account as set forth in the Consent 

Decree and to allow for more transparency and accountability with the Court, Plaintiffs ask the 

Court to order A&G to deposit the funds described in Paragraphs 29–34 of the Consent Decree 

with the Court to secure A&G’s reclamation obligations, rather than in A&G’s own escrow 

account. Alternatively, and at a minimum, A&G should be required to include, in its monthly status 

reports with the Court, documentation of its establishment of an escrow account and to list any 

deposits or withdrawals from the escrow account. 

 

ii. Disgorgement of Any Revenue A&G Gained by Violating the Consent 
Decree 

 
Disgorgement of ill-gotten gains is an appropriate remedy for civil contempt. See 

Consumer Fin. Prot. Bureau v. Klopp, 957 F.3d 454, 467 (4th Cir. 2020) (explaining that “[d]istrict 
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courts enjoy wide latitude in imposing a sanction that is ‘compensatory,’ ‘incentivizing,’ or both” 

and that “[d]isgorgement—the payment of profits arising from improper conduct—is one such 

sanction”). Plaintiffs therefore request that the Court order A&G to immediately pay any revenue 

it acquired through coal removal at any of the sites after August 31, 2023 (A&G’s missed deadline 

for completing reclamation at Looney Ridge) to the Upper Tennessee River Roundtable.8 

Disgorgement of the contemptuous income will serve to coerce A&G to comply with the Consent 

Decree by removing its financial incentive to violate the Consent Decree. And, as the Upper 

Tennessee River Roundtable is a non-profit working to improve water quality in the Upper 

Tennessee River Watershed, it is an appropriate recipient to compensate Plaintiffs for the harms 

A&G has caused to the environment.  

 

iii. Stipulated Penalties 

Plaintiffs further request that the Court order A&G to immediately pay the stipulated 

penalties for noncompliance required by the Consent Decree (CM/ECF #11, ¶ 19–21), as well as 

any coercive fines the Court deems appropriate. Plaintiffs are entitled to stipulated penalties due 

to A&G’s failure to place and maintain the equipment specified in Paragraph 13 on each site from 

the initial deadline until reclamation is achieved at that site. ¶19(i, ii). Those failures have resulted 

in the accrual of $37,500 in stipulated penalties for any initial deadline that was missed and an 

additional $37,500 per month during which either there was a 24-hour period in which any of the 

required equipment was “off-site for a purpose other than repairs” or any equipment remained in 

disrepair for longer than 30 days. Id. Plaintiffs are also entitled to stipulated penalties of $75,000 

 
8 The Upper Tennessee River Roundtable is designated in the Consent Decree as the recipient of 
stipulated penalties. See CM/ECF #11, ¶21. 
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for each reclamation deadline A&G missed for Looney Ridge and Canepatch, as well as $37,500 

per site for each subsequent month after the respective deadline that A&G failed to complete 

reclamation. Id., ¶19(iii).  

In the case of A&G’s failure to maintain the required equipment on each site, Plaintiffs are 

unable to calculate the penalties due to A&G’s failure to provide bi-monthly status reports as 

required by the Consent Decree. See id., ¶22. Plaintiffs therefore ask the Court to allow discovery 

in this proceeding to determine the extent of A&G’s failures to maintain the required equipment 

onsite, so that Plaintiffs can calculate the penalties incurred. Even without those penalties, 

Plaintiffs calculate that A&G has incurred $900,000 in stipulated penalties as of September 30, 

2024 due to its ongoing failure to complete reclamation at Looney Ridge and Canepatch.  

 

iv. Attorneys’ Fees 

Finally, the Court should award Plaintiffs their attorneys’ fees for this contempt 

proceeding, as included in the Consent Decree. Those fees have been incurred as a direct result of 

A&G’s willful noncompliance with the Consent Decree. Consequently, it is appropriate to award 

Plaintiffs their attorney’s fees if this motion is successful. See, e.g., S. Appalachian Mountain 

Stewards v. A&G Coal Corp., No. 2:12-CV-00009, 2014 WL 349484 (W.D. Va. Jan. 31, 2014) 

(Jones, J.) (awarding additional attorneys’ fees to Plaintiffs for contempt motion based on A&G’s 

failure to pay court-ordered attorneys’ fees); Atl. States Legal Found. v. Onondaga Dep’t of 

Drainage and Sanitation, 899 F. Supp. 84 (N.D.N.Y. 1995). 
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