
 

 

	  
January 18, 2011 

 
The Honorable Judge Phillip Shepherd 
Franklin Circuit Court, Division I 
669 Chamberlin Ave.,  
Frankfort, KY 40601 
water@ky.gov 
 
RE: Public comment on ICG and Frasure Creek Consent Judgments  
 
Dear Judge Shepherd, 
 
By your order in the Franklin Circuit Court entered on Dec. 15, 2010, the 
Commonwealth of Kentucky served notice that Consent Judgment titled Commonwealth 
of Kentucky, Energy and Environment Cabinet v. ICG Hazard LLC, ICG Knott County 
LLC, ICG East Kentucky LLC and Powell Mountain Energy LLC and Commonwealth of 
Kentucky, Energy and Environment Cabinet v. Frasure Creek Mining LLC, Franklin 
Circuit Court Civil Action No. 10-CI-01868 were available for public comment. Persons 
wishing to comment upon or object to either or both Consent Judgments were invited to 
submit comments. Accordingly, Appalachian Voices, Kentucky Riverkeeper, Inc. and 
Waterkeeper Alliance do hereby submit the following comments with respect to the 
adequacy of the consent judgments. On behalf of our many members in Kentucky and 
the Central Appalachian region, we first want to express our sincere appreciation for the 
opportunity to provide the court with additional data, facts and analysis that demonstrate 
why the Cabinet has not diligently prosecuted the case and why environmental groups 
should be allowed to intervene. 
 
BACKGROUND: 
 
On October 7, 2010, a coalition of environmental organizations took the first step in 
bringing a lawsuit against Frasure Creek Mining, ICG Knott County and ICG Hazard 
(hereinafter ICG) for multiple violations of the Clean Water Act. Appalachian Voices, 
Kentuckians For The Commonwealth, Kentucky Riverkeeper and Waterkeeper Alliance 
filed a sixty-day notice letter alleging that ICG and Frasure Creek Mining exceeded 
pollution discharge limits in their permits, consistently failed to conduct the required 
monitoring of their discharges and, in many cases, submitted false monitoring data to 
the state agencies charged with protecting the public.  
 
The coal companies cited in the October notice letter operate coal mines and 
processing facilities in the eastern part of Kentucky under state-issued permits  
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that allow them to discharge limited amounts of pollutants into nearby streams and 
rivers. Those same permits also require industries to carefully monitor and report their 
pollution discharges to state officials.  
 
Among the allegations cited in the notice letter were exceedances and misreporting of 
discharges of manganese, iron, total suspended solids and pH. The groups who 
brought the claims cited a total of over 20,000 incidences of these companies either 
exceeding permit pollution limits, failing to submit reports, or falsifying the required 
monitoring data. It was estimated that the violations could result in maximum fines that 
could exceed $740 million.  
 
On the 57th day of the 60 day notice period, three days before the environmental groups 
were free to enforce the Clean Water Act against the coal companies in Federal Court, 
the Cabinet got together with the coal companies and filed legal action in state court in 
an attempt to pre-empt the citizen lawsuits. On Friday December 3, 2010 the Cabinet 
charged ICG with 1,245 violations at 64 coal-mining operations in 8 counties and 
Frasure Creek with 1,520 violations at 39 coal-mining operations in six counties. The 
Cabinet levied a $350,000 fine against ICG and a $310,000 fine against Frasure Creek.  
 
The Clean Water Act gives regulators this preemptive authority if they have 
“commenced and [are] diligently prosecuting a civil or criminal action . . . to require 
compliance with” the Clean Water Act.1 
 
Despite the number of violations found by the Cabinet when compared to the 20,000 
violations discovered by environmental groups, there are numerous vital shortcomings 
in the Consent Judgments. The Cabinet has failed to resolve this matter in a manner 
that is fair, reasonable and in the best interest of the public. Most notable about the 
Cabinet’s consent judgments are: 
 

1) The limited scope of the remedial measures is not adequate to accomplish the 
goal of cleaning the environment;  
 
2) The penalties are not adequate to prevent future violations or to compensate 
the public for the cost of damages caused by these companies; 
 
3) The minimal number of violations and fines do not accurately reflect the 
strength of the Cabinet’s case against these companies; and 
 
4) The Cabinet failed to adequately investigate and prosecute the falsification 
claims made by environmental groups. 
 
 

 
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  33 U.S.C. § 1365(b)(1)(B).	  
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Failure to fully investigate and prosecute falsification: 
 
In the Cabinet’s Consent Judgment the numerous problems found in the records 
submitted by ICG and Frasure Creek were attributed to “transcription and other errors”. 
We believe that the following additional evidence supports our claim that data was 
intentionally misrepresented in order to avoid regulations and potential penalties.  
 
Case Number 1-Discrepancies Between DMR values and DMRE Inspection 
Reports 
 
Attached as Exhibit 1 are photos from a non-compliance report issued by the Kentucky 
Division of Mine Reclamation and Enforcement (DMRE) for Frasure Creek Mining dated 
September 22, 2009 and written by Inspector Belinda Tenney after an on-site inspection 
found permit exceedances for pH among other things. Pasted below are pictures from 
the non-compliance report. They show a DMRE employee taking pH readings with a 
hand held pH meter. The meter clearly shows an out of compliance pH reading of 3.3.	  
 

	  
	  

Photo	  Date:	  09/22/2009	  	  	  
Photo	  Description:	  Photo	  shows	  area	  where	  water	  has	  bypassed	  approved	  sediment	  control	  
below	  SS-‐1.	  
Kentucky	  DMRE	  Non-‐compliance	  report	  
File	  #	  	  8970503-‐NC631991-‐WQ	  
Frasure	  Creek	  Mining,	  LLC	  
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It is plainly apparent and fully documented by independent testing conducted by the 
Kentucky DMRE that this discharge was violating permit limits in September of 2009. If 
accurate pH measurements were taken and reported by Frasure Creek, then the 
corresponding self reported quarterly discharge monitoring report should show the 
violation, however it does not. In fact, the discharge monitoring report (DMR) submitted 
for the third quarter of 2009 has no monitoring dates for September or July or August for 
that matter. What is purported to be the 3rd quarter 2009 discharge monitoring report 
contains monitoring data allegedly collected in January, February and March of 2009. 
Thus, it would appear that 1st quarter data was reported during a month in which 
Frasure Creek most certainly knew it had violations. Attached, as Exhibit 2 is the 
blatantly and plainly false 3rd quarter DMR as submitted by Frasure Creek. 
 
Case Number 2-Discrepancies Between DMR values and Inspection Reports 
 
Attached as Exhibits 3-6 are additional non-compliance reports issued by the Kentucky 
(DMRE) for Frasure Creek Mining dated September 18, 2009 and written by Inspector 
Rebekah King after an on-site inspection found permit exceedances for pH. Pasted 
below please see a picture of an on-site pH meter reading from the notice of non-
compliance report filed by DMRE: 
 

Close-‐up	  of	  pH	  meter	  reading	  showing	  a	  permit	  violation	  of	  3.3.	  



	  
 

Page 5 of 24 

As you can see from the picture and documented on the DMRE non-compliance 
reports, on September 17, 2009 the pH of outfall #8 from mine number 860-0469 was 
3.4, a violation of permitted limits. Eight days later, on September 25, 2009 DMRE 
inspectors granted an extension of time to come into compliance with permitted limits 
because the outfall was still in violation. A full 25 days later, on October 12, 2009 the 
Frasure Creek mine was still violating permitted limits.  The Inspection of Non-
Compliance form from that date states: “Chemical was put into containers immediately 
as requested.  The PH is now 5.2 at this time.” The site was inspected again on October 
20, 2009 and by that time the violations had been abated and the inspector measured a 
pH value of 6.6 at outfall #8. 
  
In summary, DMRE mine inspection officials found ongoing violations at outfall #8 of 
mine number 860-0469 from 9/17/2009 to at least 10/12/2009. If accurate pH 
measurements were taken and reported by Frasure Creek, then the corresponding self 
reported quarterly discharge monitoring report for that time should have shown the 
violation, however it did not. The corresponding DMR measurement for pH submitted by 
Frasure Creek reports a value of 6.42 on 9/28/2009 (see attached Exhibit 7).  Even 
though it is plainly documented by DMRE officials that the mine was in a state on non-
compliance and exceeding permitted limits for more than one month, Frasure Creek 
failed to report this violation truthfully.   
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The Cabinet’s consent judgment fails to reveal this blatantly false discharge monitoring 
report, and therefore fails to adequately address the severity of these violations. 
Furthermore, if this DMR was not duplicated like so many others were, but simply 
modified or completely made up (as is indicated by the fact that the values contained 
within it bear no similarity to field measurements or any other DMR).  This calls into 
question many of the DMRs submitted by Frasure Creek mining because the 
falsifications were not simply transcription errors but were intentionally filed to cover up 
known violations. 
 
Taken together, these two examples of discrepancies between DMR values and 
inspection reports illustrate that the consent judgments fail the due diligence 
prosecution standard because the falsifications were not simply transcription errors but 
were intentionally filed to cover up known violations. 	  
 
Repeated DMRs are Clearly Fraudulent 
 
Copied below is just one example of the many discharge monitoring reports submitted 
by ICG. The DMR contains 42 identically repeated test results from the first quarter of 
2009 to the second quarter of 2009. In the second quarter DMR, the 4 in the first quarter 
submittal date of 4/15/09 was scratched out and above it someone working for ICG 
penciled in the number 7. If this were a forgery case brought by the criminal justice 
system against someone accused of forging checks, the state would use this as 
evidence in the criminal prosecution that someone intentionally forged the check. For 
example, if John Doe originally wrote a check to Jane Simpson for 400 dollars and then 
Jane Simpson scratched out the number 4 and replaced it with the number 7 to make 
the check 700 dollars; this would be compelling evidence that Ms. Simpson made the 
change intentionally.  
 
With respect to the Cabinet’s propensity to investigate fraud, the Cabinet itself says in 
the Cabinet’s Memorandum of Law in Support of Response to Motion to Intervene 
submitted to the court on January 13, 2011 on page 16 in footnote number 15: 
 

“The Energy and Environment Cabinet has not historically undertaken 
criminal prosecution of violations of its statutes or regulations. That work 
is typically performed by the Office of the Kentucky Attorney General, or 
the local prosecutor.” 

 
By its own admission, the Cabinet discloses that it has not historically held permittees 
accountable for criminal violations of its statutes or regulations. We believe the evidence 
in this case strongly supports the need for the Cabinet to enforce the law fully. See just 
one pair of the many false ICG DMRs below: 



	  
 

Page 7 of 24 

 



	  
 

Page 8 of 24 

 



	  
 

Page 9 of 24 

Copied below are discharge monitoring reports submitted by Big Elk mining, a 
subsidiary of Frasure Creek that appear to be blatantly false or fraudulent. In this 
example, Frasure Creek didn’t even bother scratching out a July 15, 2008 submission 
date for tests allegedly taken afterwards in August and September 2008. 

 



	  
 

Page 10 of 24 



	  
 

Page 11 of 24 

It is vitally important to note that these are only 2 examples of DMRs that 
unambiguously contain on their face, clear and compelling evidence of falsification. 
There are 13 more pairs of DMRs exactly like these two illustrative examples. For the 
Cabinet to attribute these repeated examples of falsification to “transcription and other 
errors” denies the plain truth depicted by the evidence itself. It is even more troubling 
that the Consent Judgments provided by the Cabinet utterly and completely fail to 
provide the court with the evidence contained in the DMRs. This failure to provide the 
root cause evidence necessary to determine the merits of the proposed consent 
judgments denies the Court the ability to independently evaluate the factual and 
evidentiary basis of the claims made by environmental groups that ICG and Frasure 
falsified DMRs. It also indicates that the proposed consent judgments are not adequate. 
 
Conductivity Values Indicate Intentional Falsification  
 
When analyzing conductivity data submitted by ICG and Frasure Creek, Appalachian 
Voices uncovered additional evidence of false or fraudulent reporting of DMR data that 
was not investigated by the Cabinet. Using similar forensic accounting techniques that 
auditors use to determine whether banks or businesses have falsified financial reports, 
we analyzed conductivity values to detect whether there was evidence of any tampering 
with numbers. In brief, the analysis relies on the fact that, in a typical dataset, each digit 
from 0 to 9 should be the final digit in the reported number roughly ten percent of the 
time. However, humans are almost never able to generate a set of random numbers, as 
our minds tend to favor some numbers over others. As stated in a classic paper on this 
issue by Jaroslav Mohapl in the journal Environmental Monitoring and Assessment2:  
 
    “… under normal conditions, the last digits of the observed data can usually be 
considered as uniformly distributed random numbers. Failures or deliberate 
changes in the observation mechanism can be detected if particular digits occur 
more frequently than the others.” 
 
After plotting the distribution of conductivity last digits in a graph, we then applied 
statistical analysis to determine the probability that the numbers were randomly 
occurring as one would expect.  While the ICG Knott County distribution did not 
significantly depart from an expected random distribution, that was not the case for 
Frasure Creek or ICG Hazard.  For Frasure Creek, there was a 1 in 75,000 chance that 
the conductivity values reported in their discharge monitoring reports were random. The 
departure was even greater for ICG Hazard with a 1 in 1 billion chance that the 
conductivity values reported in their DMRs were random. See graphs and statistical 
results on the next pages.  
 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  J. Mohapl: Measurement Diagnostics by Analysis of Last Digits. Environmental Monitoring  Assessment, 
407-441, 61, 2000	  
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The enormous departure from a uniform distribution of final digits in conductivity 
measurements shown in two of the three graphs above raise serious concerns about 
the accuracy and reliability of these companies’ reporting — above and beyond the 
picture presented by the Cabinet of bumbling lab contractors who made “transcription 
and other errors.” 
 
Appalachian Voices conducted further analysis of conductivity data submitted by 
Frasure Creek and ICG that was not investigated by the Cabinet nor contained in the 
Consent Judgments. We found a statistically significant difference between conductivity 
measurements reported by ICG and Frasure Creek following the April 1st 
announcement of the EPA’s new permitting guidance for conductivity. The conductivity 
results reported by ICG and Frasure Creek showed a remarkable drop from levels 
reported before the EPA announcement. The graphs below show monthly conductivity 
measurements that were submitted to the state since they were first reported in fourth 
quarter of 2009. It is particularly notable that all of the 2010 measurements were 
reported after EPA’s April 1st announcement of the new conductivity permitting 
guidance because the reports were submitted several weeks after the end of each 
quarter. 
 



	  
 

Page 14 of 24 

 
 

 



	  
 

Page 15 of 24 

 

 
 
As can be seen in the charts, even the highest maximum conductivity levels reported in 
2010 are lower than the lowest levels reported in 2009 for Frasure Creek and ICG 
Knott.3 There is simply no natural explanation for this difference or why conductivity 
levels all fell at the same time from 64 different outfalls. Typically in the winter time, road 
salt applied for de-icing during snow storms should make conductivity levels go up not 
down. These graphs clearly provide additional evidence not considered by the Cabinet 
that strongly suggest data is being purposefully manipulated in order to cover up the 
actual levels of pollution at these sites, and to avoid further regulatory oversight.  
 
Limited Scope of Remedial Measures will not Correct Problems 
 
The injunctive relief provided in the proposed consent decrees is inadequate to protect 
the waters of Kentucky and will not prevent similar fraudulent reporting in the future. The 
remedial measures and the corrective action plan proposed by the Cabinet are 
particularly problematic. They do little more than require the coal companies to submit 
some paperwork for a few months. To be specific, the Cabinet wants the coal 
companies to submit some written procedures and quality assurance plans outlining 
how they will begin to comply with the Clean Water Act. The problem is that Frasure 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  While the reporting forms changed between 2009 and 2010, the values plotted represent individual 
monthly values from a single reported grab sample in 2009 and the reported maximum value from 
multiple monthly grab samples in 2010.	  
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Creek was previously required to submit quality assurance plans to the Cabinet and 
failed. Paragraph 5e of the Cabinet’s Complaint against Frasure Creek states:  
 
"Frasure Creek Mining submitted a Quality Assurance Project Plan (QAPP) and a Standard 
Operating Procedures plan for lab analysis to DOW on August 11, 2010. The QAPP and SOP 
referenced S & S Water Monitoring as being part of the QAPP and SOP, yet when DOW conducted 
the Performance Audit Inspection (PAI) of Frasure Creek’s laboratory facility, S & S personnel 
reported that they did not have a SOP plan or manual." 
 
So from the Cabinet's own documentation, previous submission of procedures and 
quality assurance plans do nothing to remediate the problem or bring the coal 
companies in compliance with the law. So for the Cabinet to ask them to do the same 
thing they failed to do before is unacceptable. To further compound the contemptible 
timidity of the remedial measures in the corrective action plan, the Cabinet asks for 
document compliance for a total of four months.  Section V, Paragraph 8 of both the 
ICG and Frasure Creek Decrees, only require submission of chain of custody forms, 
bench sheets and analytical data for December 2010 and Quarter 1, 2011 (January, 
February and March).  
 
Making the coal companies turn in bench sheets for 4 months does nothing to correct 
the fundamental problem: ICG and Frasure Creek flagrantly defied the law. Stronger 
remedial measures and a corrective action plan with third party neutral oversight is 
needed to make the coal companies come into compliance. 
 
Minimal number of violations and fines 
 
First, the weakness of the consent judgments becomes apparent when you note that 
the environmental groups found over 20,000 violations of the Clean Water Act with 740 
million in fines while the Cabinet found only 2,765 violations with fines of $660,000. 
Thus, the Cabinet found only 13.85 % the number of violations and levied less than 1% 
of the maximum fines possible. 
 
Second, the weakness of the consent judgments becomes even more apparent when 
you examine what was possible using the Cabinet’s own data. The Cabinet, in it's own 
investigation, identified 2,765 violations. At $25,000 each that's a total maximum fine of 
$69,125,000 by the Cabinet’s own numbers. $660,000 is a less than 1% of the 
max. This seems woefully small given the amount of profits these companies report 
publicly. In 2009, ICG reported total revenues of $1.13 billion and total profits of $21.5 
million. If ICG were an average Kentucky family (earning $42,664 per year4) this 
settlement is like resolving $62,000 worth of fines for $13.21, less than the cost of a 
parking ticket. 
 
 
Thirdly, when looking at past precedent, courts have held that fines should be levied for 
every missing parameter for every day that there was a failure to report or the report 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4	  According to the US Census Bureau the median annual household income in Kentucky for 2009 was 
$42,664.	  
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itself was false5. In fact, the maximum penalties the cabinet could have levied based on 
their own complaint are far greater if they had followed this long-standing precedent set 
by the Fourth Circuit in 1988. Accordingly, the fines should have been $1.2 billion for 
Frasure Creek and $1.7 billion for ICG. The current consent judgment has levied fines 
that amount to 0.02% of the maximum established by Sierra Club v. Simkins Industries.  
 
By failing to follow the Simkins precedent the Cabinet is basically incentivizing the 
failure by Frasure Creek and ICG to comply with the Clean Water Act. The entire 
NPDES/KPDES permitting system is based on accurate self-reporting of discharges. If it 
is cheaper to get caught making up DMRs than it is to do accurate testing and get 
caught violating permit limits, then the entire program is pointless and the Clean Water 
Act is unenforceable.  
 
It appears that the Cabinet rushed in to cut a deal with the coal companies, giving them 
minuscule fines and a get out of jail free card. Appalachian Voices, Kentucky 
Riverkeeper and Waterkeeper Alliance strenuously object to the proposed consent 
judgments because the fines represent less than 1% of the maximum that could be 
levied under the Clean Water Act and they are not significant enough to deter future 
violations. Most importantly though, the consent judgments and remedial measures 
don't adequately protect Kentucky waterways.  
 
According the facts presented by the Cabinet, the coal companies didn't just break law 
here, they disobediently and flagrantly defied the requirements of the Clean Water Act 
by repeatedly failing to monitor and report how much pollution they were discharging 
into Kentucky rivers and streams from multiple sites for years. These waterways form 
the drinking water supply for thousands of Kentuckians. Because ICG and Frasure 
Creek failed to do what law required, the people of Kentucky have no idea whether their 
water was and is being contaminated. Worse yet, the Energy and Environment Cabinet 
never even noticed this law breaking activity much less took any enforcement action to 
protect Kentucky citizens from potential contamination until environmental groups 
exposed it. 
 
Significant Deficiencies found in the Resolution of Violations: 
 
Here is a direct quote from Section VI-Effect of Settlement/Reservation of Rights section 
of the Frasure Creek complaint: 
 
 
"This Consent Judgment resolves the violations specified above and in the 
Complaint and Notices of Violation, and those like violations, whether KPDES or 
DMRE permits, which may exist on Defendants' permits listed in Appendix A but 
which were not specifically identified in the course of the Cabinet's investigation 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  Sierra Club v. Simkins Industries, Inc., 847 F.2d 1109, 1111- 12 (4th Cir. 1988).  
Courts have held that clean water act penalties should be assessed per parameter per day of violation.  
Courts have also held that failure to submit accurate data should be treated as a separate violation of 
every parameter, for every day. See also  KRS §§ 224.99-010(1)(4).	  
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of the allegations in the Notice of Intent to Sue, for the period of 5 years prior and 
up to date of filing the Complaint and this Consent Judgment." 
 
But on page 6, paragraph 8 of the Frasure Creek Complaint and Consent Judgment it 
says, "In addition to the above-referenced on-site inspections conducted by DOW, 
personnel from the Cabinet's Division of Enforcement ("DENF") conducted a 
review of DMR's submitted by Frasure Creek between January 1, 2008 and June 
30, 2010." 
 
It appears that the Cabinet absolved Frasure Creek from 5 years worth of violations 
even though by its own admission it only reviewed approximately 2.5 years worth of 
discharge monitoring reports. The same language occurs in the ICG Complaint and 
Consent Judgment. Appalachian Voices, Kentucky Riverkeeper and Waterkeeper 
Alliance object to proposed attempt to absolve all violations for 5 years without even 
investigating whether or not there were violations. Given that the consent judgments 
propose a $660,000 dollar settlement for only two years of reviewed DMRs, how much 
more fines might have been levied for violations in the other 2.5 year period the Cabinet 
failed to review but agreed not to enforce?  
 
If one presumed that there are a similar number of violations for both the 2.5 year period 
that was reviewed and the 2.5 year period that was not reviewed, that means the 
proposed consent judgments could potentially resolve twice as many violations as are 
noted in the Cabinet’s complaint. There is no reason to resolve violations that have not 
yet been identified. It is also troubling that by resolving all violations for 5 years before 
the date the judgment is approved, violations are being resolved from Discharge 
Monitoring Reports that have not yet been submitted to the state or submitted so 
recently that they have not yet been reviewed. The Cabinet was only able to investigate 
violations on DMRs through the third quarter of 2010 (through September). Thus, DMRs 
covering October, November, and December have not been reviewed, yet the Cabinet 
is resolving any violations that they may contain by using the overly broad language 
contained in this Consent Judgment.  
 
Here is another way the Cabinet gave away money to the coal companies in the 
consent judgment. The Cabinet plans to let the coal companies pay the penalties on an 
installment plan (from Section IV Civil Penalties Frasure Creek): 
 
"b. The civil penalty shall be paid in ten (10) installments of thirty-one thousand 
dollars ($31,000.00) each..." 
 
There is also an installment payment plan for ICG. So on behalf of Kentucky citizens, is 
the state collecting interest on the unpaid balance while Frasure Creek and ICG take 
years to pay the full fines? It looks like the citizens of Kentucky who care about clean 
water got the shaft while the coal companies avoided paying a whole lot more gold. 
 
The proposed consent judgments are little more than token attempts by the Cabinet to 
take some minimal action in order to temporarily block the environmental groups from 
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seeking justice under the citizen lawsuit provision of the Clean Water Act in federal 
court. The Cabinet has not only failed in its oversight role and left public water supplies 
unprotected but now it is compounding that failure further by shielding the coal 
companies from sure and swift prosecution by environmental groups in federal court.  
 
The people of Kentucky would be better off without these woefully inadequate consent 
judgments because they circumvent the full legal process of discovery, deposition and 
the administrative process of public participation. Given the evidence of fraud 
uncovered by environmental groups and detailed in their notice letters of October 7th 
and in the additional data provided in this comment letter, Appalachian Voices, 
Kentucky Riverkeeper and Waterkeeper Alliance believes a full investigation and 
transparency is needed to determine the facts. There should be a full and complete 
evidentiary process to discover the true depth of both the coal industry violations and 
regulatory oversight failures.  A more thorough evaluation is needed to determine 
whether falsification and fraud occurred. We respectfully ask the court to conduct a full 
and fair investigation to collect the necessary evidence before issuing any judgments in 
this case. 
 
Failure of the Cabinet to identify 2010 Violations 
 
Appalachian Voices reviewed the DMR data from the first half of 2010 and found an 
additional 42 instances of these two companies violating permit limits or submitting 
clearly false DMRs. These 42 instances represent 8,944 additional violations of the 
Clean Water Act, with potential maximum penalties of over $310 million. In conducting 
its investigation the Cabinet failed to find many of these violations. Below are two tables 
detailing the additional violations: 
 

2010	  Permit	  Limit	  Violations	  Not	  Found	  in	  Cabinet’s	  Investigation	  
Permit	  
Number	  

KPDES	  
Number	  

Permitee	   DNR	  
Pond	  

Outfall	   Permit	  Limit	  Violation	  

813-‐0315	   KYGO46206	   ICG	  HAZARD	  LLC	   107	   OO7	   January,	  Iron	  Max	  is	  46	  mg/L,	  the	  limit	  is	  4	  
mg/L	  

813-‐8018	   KYGO43086	   ICG	  HAZARD	  LLC	   1207	   OO1	   April,	  Iron	  Max	  is	  61	  mg/L,	  the	  limit	  is	  4	  mg/L	  
860-‐0468	   KYG040567	   FRASURE	  CREEK	  

MINING,	  LLC.	  
123R	   104	   June,	  Iron	  Max	  is	  7	  mg/L,	  the	  limit	  is	  4	  mg/L	  

860-‐0469	   KYG040569	   FRASURE	  CREEK	  
MINING,	  LLC.	  

3	   142	   February,	  Manganese	  Max	  is	  116	  mg/L,	  the	  
limit	  is	  4	  mg/L	  

860-‐0469	   KYG040569	   FRASURE	  CREEK	  
MINING,	  LLC.	  

6	   145	   April,	  Manganese	  Max	  is	  125	  mg/L,	  the	  limit	  
is	  4	  mg/L	  

860-‐0469	   KYG040569	   FRASURE	  CREEK	  
MINING,	  LLC.	  

9	   148	   June,	  Iron	  Max	  is	  140	  mg/L,	  the	  limit	  is	  4	  mg/L	  

860-‐8012	   KYG042478	   ICG	  KNOTT	  
COUNTY,	  LLC	  

1	   001	   April,	  Manganese	  Max	  is	  117	  mg/L,	  the	  limit	  
is	  4	  mg/L	  

860-‐9011	   KYG045000	   ICG	  KNOTT	  
COUNTY,	  LLC	  

1	   001	   February,	  Iron	  Max	  is	  7	  mg/L,	  the	  limit	  is	  4	  
mg/L	  
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2010	  Repeated	  or	  Re-‐Used	  Data	  Not	  Found	  in	  Cabinet’s	  investigation	  

Permit	  
Number	  

KPDES	  
Number	  

Permitee	   DNR	  
Pond	  

Outfall	   Quar
ter	  

Repeat	  
Violation	  
type	  

Explanation	  

813-‐0291	   KYGO41123	   ICG	  HAZARD	  
LLC	  

1269	   OO3	   1	   Same	  data	  
different	  
points	  

813-‐0291	  (1269)	  and	  813-‐
0293	  (1269)	  are	  different	  
points	  but	  they	  have	  
matching	  data	  except	  for	  
one	  typo	  for	  the	  flow	  value	  
in	  January	  .036	  vs.	  36	  

813-‐0291	   KYGO41123	   ICG	  HAZARD	  
LLC	  

PP5	   OO4	   1	   Same	  points	  
different	  
data	  

813-‐0291	  (PP5)	  and	  813-‐
8018	  (PP5E)	  should	  match,	  
but	  they	  don’t	  for	  both	  Q1	  
and	  Q2	  

813-‐0291	   KYGO41123	   ICG	  HAZARD	  
LLC	  

1269	   OO3	   2	   Same	  data	  
different	  
points	  

813-‐0291	  (1269)	  and	  813-‐
0293	  (1269)	  are	  different	  
points	  but	  they	  have	  
matching	  data	  

813-‐0291	   KYGO41123	   ICG	  HAZARD	  
LLC	  

PP5	   OO4	   2	   Same	  points	  
different	  
data	  

813-‐0291	  (PP5)	  and	  813-‐
8018	  (PP5E)	  should	  match,	  
but	  they	  don’t	  for	  both	  Q1	  
and	  Q2	  

813-‐0293	   KYGO44802	   ICG	  HAZARD	  
LLC	  

1269	   OO2	   1	   Same	  data	  
different	  
points	  

813-‐0291	  (1269)	  and	  813-‐
0293	  (1269)	  are	  different	  
points	  but	  they	  have	  
matching	  data	  except	  for	  
one	  typo	  for	  the	  flow	  value	  
in	  January	  .036	  vs.	  36	  

813-‐0293	   KYGO44802	   ICG	  HAZARD	  
LLC	  

1269	   OO3	   2	   Same	  data	  
different	  
points	  

813-‐0291	  (1269)	  and	  813-‐
0293	  (1269)	  are	  different	  
points	  but	  they	  have	  
matching	  data	  

813-‐5025	   KYGO44091	   ICG	  HAZARD	  
LLC	  

1207	   OO1	   1	   Same	  data	  
different	  
points	  

813-‐5025	  (1207)	  and	  813-‐
8018	  (1207)	  are	  the	  same	  
as	  they	  should	  be,	  but	  they	  
also	  match	  813-‐8018	  
(PP5E)	  which	  is	  not	  the	  
same	  point	  

877-‐0177	   KYG044922	   FRASURE	  CREEK	  
MINING,	  LLC	  

14	   0	   April,	  	  Iron	  Max	  is	  8	  mg/L,	  the	  limit	  is	  4	  mg/L	  

897-‐0499	   KYG044971	   FRASURE	  CREEK	  
MINING,	  LLC.	  

118	   174	   April,	  	  Iron	  Max	  is	  145	  mg/L,	  the	  limit	  is	  4	  
mg/L	  

897-‐0499	   KYG044971	   FRASURE	  CREEK	  
MINING,	  LLC.	  

123R	   104	   June,	  Iron	  Max	  is	  7	  mg/L,	  the	  limit	  is	  4	  mg/L	  
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813-‐5025	   KYGO44091	   ICG	  HAZARD	  
LLC	  

1207	   OO1	   2	   Same	  points	  
different	  
data	  

813-‐5025	  (1207)	  and	  813-‐
8018	  (1207)	  should	  be	  the	  
same	  but	  a	  few	  numbers	  
don't	  match	  

813-‐8018	   KYGO43086	   ICG	  HAZARD	  
LLC	  

1207	   OO1	   1	   Same	  data	  
different	  
points	  

813-‐5025	  (1207)	  and	  813-‐
8018	  (1207)	  are	  the	  same	  
as	  they	  should	  be,	  but	  they	  
also	  match	  813-‐8018	  
(PP5E)	  which	  is	  not	  the	  
same	  point	  

813-‐8018	   KYGO43086	   ICG	  HAZARD	  
LLC	  

PP5E	   OO3	   1	   Same	  data	  
different	  
points	  and	  
same	  points	  
different	  
data	  

813-‐5025	  (1207)	  and	  813-‐
8018	  (1207)	  are	  the	  same	  
as	  they	  should	  be,	  but	  they	  
also	  match	  813-‐8018	  
(PP5E)	  which	  is	  not	  the	  
same	  point.	  Also,	  813-‐0291	  
(PP5)	  and	  813-‐8018	  (PP5E)	  
should	  match,	  but	  they	  
don’t	  for	  both	  Q1	  and	  Q2	  

813-‐8018	   KYGO43086	   ICG	  HAZARD	  
LLC	  

1207	   OO1	   2	   Same	  points	  
different	  
data	  

813-‐5025	  (1207)	  and	  813-‐
8018	  (1207)	  should	  be	  the	  
same	  but	  a	  few	  numbers	  
don't	  match	  

813-‐8018	   KYGO43086	   ICG	  HAZARD	  
LLC	  

PP5E	   OO3	   2	   Same	  points	  
different	  
data	  

813-‐0291	  (PP5)	  and	  813-‐
8018	  (PP5E)	  should	  match,	  
but	  they	  don’t	  for	  both	  Q1	  
and	  Q2	  

836-‐8061	   KY0078271	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

2	   0	   1	   Inconsistent	  
data	  for	  
unknown	  
outfall	  
locations	  

836-‐8061	  (2)	  and	  	  836-‐
8061	  (2)	  both	  have	  
unknown	  locations	  but	  Q1	  
they	  match	  (except	  1	  
number	  in	  January	  doesn’t	  
match)	  and	  Q2	  they	  don’t,	  
so	  1	  set	  must	  be	  incorrect	  

836-‐8061	   KY0078271	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

2	   0	   2	   Inconsistent	  
data	  for	  
unknown	  
outfall	  
locations	  

836-‐8061	  (2)	  and	  	  836-‐
8061	  (2)	  both	  have	  
unknown	  locations	  but	  Q1	  
they	  match	  (except	  1	  
number	  in	  January	  doesn’t	  
match)	  and	  Q2	  they	  don’t,	  
so	  1	  set	  must	  be	  incorrect	  

836-‐8062	   KYG044819	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

2	   002	   1	   Inconsistent	  
data	  for	  
unknown	  
outfall	  
locations	  

836-‐8061	  (2)	  and	  	  836-‐
8061	  (2)	  both	  have	  
unknown	  locations	  but	  Q1	  
they	  match	  (except	  1	  
number	  in	  January	  doesn’t	  
match)	  and	  Q2	  they	  don’t,	  
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so	  1	  set	  must	  be	  incorrect	  

836-‐8062	   KYG044819	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

2	   002	   2	   Inconsistent	  
data	  for	  
unknown	  
outfall	  
locations	  

836-‐8061	  (2)	  and	  	  836-‐
8061	  (2)	  both	  have	  
unknown	  locations	  but	  Q1	  
they	  match	  (except	  1	  
number	  in	  January	  doesn’t	  
match)	  and	  Q2	  they	  don’t,	  
so	  1	  set	  must	  be	  incorrect	  

860-‐0466	   KYG042947	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   1	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐0466	   KYG042947	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   2	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐0468	   KYG040567	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   1	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐0468	   KYG040567	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

123R	   104	   1	   Data	  
repeated	  at	  
same	  outfall	  
for	  different	  
times	  

February	  data	  repeated	  for	  
March	  

860-‐0468	   KYG040567	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   2	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐0470	   KYG041006	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   1	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐0470	   KYG041006	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   2	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐9014	   KY0101761	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   1	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

860-‐9014	   KY0101761	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

10	   133	   2	   Same	  points	  
different	  
data	  

860-‐0466,	  860-‐9014,	  860-‐
0468,	  860-‐0470	  all	  share	  
outfall	  10,	  none	  match	  for	  
either	  Q1	  or	  Q2	  

866-‐0295	   KYGO45542	   ICG	  HAZARD	  
LLC	  

S1	   OO1	   1	   Data	  
repeated	  at	  

Q1	  data	  repeated	  for	  Q2	  
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same	  outfall	  
for	  different	  
times	  

866-‐0295	   KYGO45542	   ICG	  HAZARD	  
LLC	  

S1	   OO1	   2	   Data	  
repeated	  at	  
same	  outfall	  
for	  different	  
times	  

Q1	  data	  repeated	  for	  Q2	  

897-‐0499	   KYG044971	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

111	   171	   1	   Same	  data	  
different	  
points	  

outfalls	  111	  and	  112	  have	  
identical	  data	  for	  January	  	  

897-‐0499	   KYG044971	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

112	   172	   1	   Same	  data	  
different	  
points	  

outfalls	  111	  and	  112	  have	  
identical	  data	  for	  January	  	  

898-‐0810	   KYG045749	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

42T	   042	   1	   Same	  data	  
different	  
points	  

Outfalls	  42T	  and	  43T	  have	  
identical	  data	  for	  January	  
and	  February	  	  

898-‐0810	   KYG045749	   FRASURE	  
CREEK	  
MINING,	  
LLC.	  

43T	   043	   1	   Same	  data	  
different	  
points	  

Outfalls	  42T	  and	  43T	  have	  
identical	  data	  for	  January	  
and	  February	  	  

 
It is clear that the penalties imposed in the Consent Judgments do not in any way reflect 
the true extent of the problem. Instead the Consent Judgments seem to: 
 

1. Shift the focus of the blame from the coal companies legally responsible for their 
own water monitoring to the labs because the Cabinet investigated the labs but 
failed to investigate DMRs from 2006, 2007 or 2010 and by its own admission 
has “not historically undertaken criminal prosecution of violations of its 
statutes or regulations.” 

2. Do as little as possible to overcome the burden of “diligent prosecution” in order 
to pre-empt the federal lawsuit pending against these two companies, thus 
saving the companies the additional penalties they would certainly face under a 
citizens’ suit and give the appearance that state agencies were doing their jobs. 

 
Given the inadequacy of the proposed consent judgments and the fact that the Cabinet 
failed to enforce the clean water act until environmental groups made these violations 
public, the Cabinet does not adequately represent  the interests of Appalachian Voices 
or Kentucky Riverkeeper in these proceedings. We respectfully ask the court to grant 
the environmental groups full intervention status. The additional data and evidence we 
could provide to the court is needed to determine: 

1. Whether fraud occurred,  
2. The appropriate level of fines,  
3. More adequate remedial measures and corrective actions. 
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Finally, Appalachian Voices, Kentucky Riverkeeper and Waterkeeper Alliance would like 
to express our sincere thanks to the court for allowing us this opportunity to provide 
comment. Without the court order forcing the Cabinet to make the consent judgments 
public and provide us with a mechanism to comment, we would not have had a chance 
to provide the court with an additional 35 pages of information.  
 
We sincerely hope the court will continue to act in the public interest by:  

1. Allowing a full evidentiary process of discovery and deposition; 
2. Requiring much larger fines significant enough level to deter future non-

compliance with the Clean Water Act by ICG and Frasure Creek; 
3. Permitting the environmental groups to intervene because the Cabinet does not 

represent our interest adequately.  
 

Sincerely, 
 

 
Willa Coffey Mays 
Executive Director 
Appalachian Voices 
 
Patricia A. Banks, 
Kentucky Riverkeeper, Inc. 
 
Scott Edwards, 
Director of Advocacy, Waterkeeper Alliance	  
 



File 8970503-NC631991-WQ Date 9/22/2009 
 

Permit / Project FRASURE CREEK MINING LLC  Number 897-0503 
Comment NC 63-1991 WQ Violation 
Inspector TENNEY, BELINDA {} 

 

Photo Date: 09/22/2009 
Photo shows area where 
water has bypassed approved 
sediment control below SS-1. 

 

Photo Date: 09/22/2009 
Photo shows area where 
water has bypassed SS-1. 

 

Photo Date: 09/22/2009 
Photo shows area where 
water has bypassed approved 
sediment control. 
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File 8970503-NC631991-WQ Date 9/22/2009 
 

Permit / Project FRASURE CREEK MINING LLC  Number 897-0503 
Comment NC 63-1991 WQ Violation 
Inspector TENNEY, BELINDA  

 
 

 

Photo Date: 09/22/2009 
Photo shows field test of pH 
with a value of 3.3 at SS-1 
discharge. 

 

Photo Date: 09/22/2009 
Photo shows field test of pH 
at SS-1 discharge. 
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File 8600469-NC630126-WQ Date 9/18/2009 
 

Permit / Project FRASURE CREEK MINING LLC  Number 860-0469 
Comment NC  630126  WQ  from Sediment Pond Substandard. 
Inspector KING, REBEKAH {} 

 

Photo Date: 09/17/2009 
PH reading  approximately 15 
feet from discharge of 
Sediment Pond #8.  PH meter 
was calibrated prior to testing 
sediment pond #8. 
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Kentucky Energy and Environment Cabinet                                                                                         Frankfort/Regional Office/Inspector 
Department For Natural Resources 
Division of Mine Enforcement and Reclamation               SME-03     Revised: 06/2008               

Inspection of Non-Compliance             Page  1 of  1
       
INSPECTION OF NON-COMPLIANCE NO.: 63-0126     

     

 

     

 
 

COMPANY NAME: FRASURE CREEK MINING LLC PERMIT No.: 860-0469 
 

NON-COMPLIANCE ISSUED BY: KING, REBEKAH ID. No.: 060230 
 

 Whereas, on the  17 day of September,  2009, A notice of Non-Compliance pertaining to Permit No. 860-0469 was 
issued to you with the instruction that remedial work should be completed on or before the 21 day of September, 2009, and 
 Whereas, on this 25 day of September,  2009, another inspection has been made and it has been found that: 
 

Remedial Work for Performance Standard Water Quality - KAR 16:070 (Code: WQ ) 

 Has been completed.                                          0 44 
 Has not been completed and an extension is granted to 10/01/2009 because: 

 Company has started treating their sediment pond and additional time is needed for the discharge to meet 
water quality standards. 

 Remedial measures left to be completed include: 
 Continue to treat discharge. Continue to maintain and monitor pond #8 

 Has not been completed. Order for Cessation and Immediate Compliance #  issued this date. Outstanding remedial 
measures are listed on the Cessation Order form. 

 Has not been completed and a request for extension beyond 90 days currently under Director's review. 
Has additional environmental damage occurred since issuance of Non-Compliance? Yes   No   
Did operator exhibit a good faith effort in completing remedial work? Yes   No   

If NO, indicate what extent he failed to do so: 
  

 
 Whereas, on the  17 day of September,  2009, A notice of Non-Compliance pertaining to Permit No. 860-0469 was 
issued to you with the instruction that remedial work should be completed on or before the 21 day of September, 2009, and 
 Whereas, on this 25 day of September,  2009, another inspection has been made and it has been found that: 
 

Remedial Work for Performance Standard Effluent Limitations - KAR 5:065 (Code: EL ) 
 Has been completed.                      0 43 
 Has not been completed and an extension is granted to 10/01/2009 because: 

 Company has started treating their sediment pond and additional time is needed for the discharge to meet 
water quality standards. 

 Remedial measures left to be completed include: 
 Continue to treat the discharge.  Continue to maintain and monitor  pond #8 as approved. 

 Has not been completed. Order for Cessation and Immediate Compliance #  issued this date. Outstanding remedial 
measures are listed on the Cessation Order form. 

 Has not been completed and a request for extension beyond 90 days currently under Director's review. 
Has additional environmental damage occurred since issuance of Non-Compliance? Yes   No   
Did operator exhibit a good faith effort in completing remedial work? Yes   No   

If NO, indicate what extent he failed to do so: 
  

 
Additional Information: Chemical treatment was immediately supplied to the problem area. 

Env. Inspector: 
     Rebekah King 

I.D. No: 060230 Date: 09/25/2009 

Env. Control Supervisor: 
    Clayton Nantz 

I.D. No: 060228 Date: 10/02/2009 

Env. Control Manager: 
    Steve Vance 

Date: 10/02/2009 

Person On-Site To Whom Copy Was 

Delivered: 

 
{PRM_OPR_ONSITE.CAPTURE
NAME} 

Signature: {PRM_OPR_ONSITE} 

Person To Whom Copy Was Hand Delivered: 
   
{PRM_OPR_HAND.CAPTURENAME
} 

Signature: {PRM_OPR_HAND} 

Certified Mail No. 7004 2890 0001 8110 1705  Certified Date 10/05/2009 
Contact Inspector at:   upon completion of remedial measures 
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Kentucky Energy and Environment Cabinet                                                                                         Frankfort/Regional Office/Inspector 
Department For Natural Resources 
Division of Mine Enforcement and Reclamation               SME-03     Revised: 06/2008               

Inspection of Non-Compliance             Page  1 of  1
       
INSPECTION OF NON-COMPLIANCE NO.: 63-0126     

     

 

     

 
 

COMPANY NAME: FRASURE CREEK MINING LLC PERMIT No.: 860-0469 
 

NON-COMPLIANCE ISSUED BY: KING, REBEKAH ID. No.: 060230 
 

 Whereas, on the  17 day of September,  2009, A notice of Non-Compliance pertaining to Permit No. 860-0469 was 
issued to you with the instruction that remedial work should be completed on or before the 1 day of October, 2009, and 
 Whereas, on this 12 day of October,  2009, another inspection has been made and it has been found that: 
 

Remedial Work for Performance Standard Effluent Limitations - KAR 5:065 (Code: EL ) 

 Has been completed.                                          15125053 0 
 Has not been completed and an extension is granted to 10/16/2009 because: 

 Additional time is needed for the treatment chemical to bring the pond within acceptable standards. 
 Remedial measures left to be completed include: 
 Permittee shall immediately provide adequate treatment to ensure all discharges from this area meet 

effluent limitations. 
 Has not been completed. Order for Cessation and Immediate Compliance #  issued this date. Outstanding remedial 

measures are listed on the Cessation Order form. 
 Has not been completed and a request for extension beyond 90 days currently under Director's review. 

Has additional environmental damage occurred since issuance of Non-Compliance? Yes   No   
Did operator exhibit a good faith effort in completing remedial work? Yes   No   

If NO, indicate what extent he failed to do so: 
  

 
 Whereas, on the  17 day of September,  2009, A notice of Non-Compliance pertaining to Permit No. 860-0469 was 
issued to you with the instruction that remedial work should be completed on or before the 1 day of October, 2009, and 
 Whereas, on this 12 day of October,  2009, another inspection has been made and it has been found that: 
 

Remedial Work for Performance Standard Water Quality - KAR 16:070 (Code: WQ ) 
 Has been completed.                      15125054 0 
 Has not been completed and an extension is granted to 10/16/2009 because: 

 Additional time is needed for the treatment chemical to bring water back into compliance. 
 Remedial measures left to be completed include: 
 Immediately provide adequate treatment to ensure all discharges from sediment pond #8 meet established 

standards. 
 Has not been completed. Order for Cessation and Immediate Compliance #  issued this date. Outstanding remedial 

measures are listed on the Cessation Order form. 
 Has not been completed and a request for extension beyond 90 days currently under Director's review. 

Has additional environmental damage occurred since issuance of Non-Compliance? Yes   No   
Did operator exhibit a good faith effort in completing remedial work? Yes   No   

If NO, indicate what extent he failed to do so: 
  

 
Additional Information: Chemical  was put into containers immediately as requested.  The PH is now 5.2 at this time. 

Env. Inspector: 
     Rebekah King 

I.D. No: 060230 Date: 10/12/2009 

Env. Control Supervisor: 
    Clayton Nantz 

 060228 Date: 10/14/2009 

Env. Control Manager: 
    Steve Vance 

Date: 10/14/2009 

Person On-Site To Whom Copy Was 

Delivered: 

 
{PRM_OPR_ONSITE.CAPTURENAME

} 

Signature: {PRM_OPR_ONSITE} 

Person To Whom Copy Was Hand Delivered: 
   
{PRM_OPR_HAND.CAPTURENAME
} 

Signature: {PRM_OPR_HAND} 

Certified Mail No. 7004 2890 0001 8110 2009  Certified Date 10/14/2009 
Contact Inspector at:   upon completion of remedial measures 
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File 8600469-INC630126-WQ Date 10/20/2009 
 

Permit / Project FRASURE CREEK MINING LLC  Number 860-0469 
Comment Frasure Creek Starfire pemit # 8600469  NC  630126   Water quality 
Inspector KING, REBEKAH {} 

 

Photo Date: 10/20/2009 
6.6 PH Pond #8 
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